]USTICE for
John McNelil

-
“An Englishman's Home Is His Castle”

SIR EDWARD COKE, ENGLISH JURIST (1552-1634)

“In Georgia, a Black Man's Home Is Nothing.”

REv. DR. WILLIAM J. BARBER II, N.C. NAACP PRESIDENT (2005-PRESENT) AND
NATIONAL NAACP BOARD MEMBER
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John McNeil T
was sentenced to life in a ;- e g
Georgia prison because he b =9 :
defended himself and his family’s .:“ i ~
'castle’ against an armed white : .’_'
trespasser’s assault. L& _
His conviction was appealed. ,S; |
Justice did not prevail ; «
o

One Justice dissents.

.. YN

“I conclude that no

Chief Justice rational trier of fact

Leah Ward Sears Dissents could find, based on the
Six Ge'orgia.Supreme Court Justices' rev.iewed jch? cold record of John evidence presented at
McNeil’s trial and found no errors in his conviction of felony murder

and life sentence. The seventh justice, Chief Justice Leah Ward trial, that the State
Sears, had major problems with the case.

disproved McNeil’s

Chief Justice Sears wrote®: “I conclude that no rational trier of fact / . l d
could find, based on the evidence presented at trial, that the State claim Of s€ f- efense

disproved McNeil’s claim of self-defense beyond a reasonable doubt. beyond a reasonable
Accordingly, | must dissent...

doubt. Accordingly, |

Because my examination of the record shows that the State failed to
disprove John McNeil’s claim of self-defense beyond a reasonable must dissent.
doubt, | respectfully dissent to the Court’s affirmance of McNeil’s

”

conviction for murder.” Chief Justice Leah Ward Sears

“The sad saga of John McNeil is a cynical miscarriage of justice.
It must be overturned. His conviction should “convict” all of us
to realize that much of our criminal justice system is broken. If
this could happen to John McNeil, it can happen to any of us or
our children.”
REV. DR. WILLIAM J. BARBER, I, PRESIDENT, NC NAACP

' The Georgia and North Carolina NAACPs and the National NAACP have reprinted extensive excerpts from Chief Justice Leah
Ward Sears’ thoughtful dissent in Georgia v. John McNeil, 284 Ga. 586, Nov. 2008, Georgia Supreme Court.
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MRS. ANITA MCNEIL'S TESTIMONY

...in the fall of 2005, the victim, Brian Epp, was
building two houses on neighboring lots on Earlvine
Way in Kennesaw, Georgia. One of the houses, a
$450,000 custom home, was for McNeil and his wife,
Anita McNeil. Ms. McNeil testified that, because
they had had numerous difficulties with Epp, they
decided to close on the house early in order “to have
[Epp] out of [their] lives.” ...at the closing on
November 8, 2005, the parties agreed that Epp
would complete certain work within ten days of the
closing, would lose certain money if he did not
complete the work, and would not come on the
property after the ten-day period expired. Epp did not
complete the work.

LA'RON McCNEIL'S TESTIMONY ...

The McNeils” son (19 years old at the time of the
shooting)...testified that, on December 6, 2005, he
was at the family’s home at 505 Earlvine Way to
meet some men to do some work. ...[H]e said that
he saw a man he did not recognize walking in the
backyard of the house and called his father. McNeil
told his son to ask the person to leave the property.
La’Ron then went outside and asked the man, who
was the victim Epp, to leave the property. Epp

refused to do so, and La’Ron stated that they were
arguing, standing about three or four feet from each
other. McNeil was still on the phone with La’Ron and
recognized that Epp was the man with whom La’Ron
was arguing. La’Ron testified that, as he and Epp
were arguing, Epp pulled out a folding utility knife,
pointed it at La’Ron’s face, and stated “[w]hy don’t
you make me leave?” La’Ron told his father that Epp
had pulled a knife on him, and his father told La’Ron
to go into the house and that he (McNeil) would call
911. ...McNeil did, in fact, call 911 immediately.
La’Ron...then went into the house and...saw his
father pull into the driveway shortly thereafter.
...Epp had gone to the next door neighbor’s house
where Epp was doing some work. La’Ron...saw Epp
reach into his truck and put something into his
pocket and “rush” toward the McNeils’ driveway.
...La’Ron went to the front door to go outside, but
before he could do so, he heard, but did not see,
gunshots.

JOHN McNEIL'S TESTIMONY

McNeil testified that, after he spoke with La’Ron, he
called 911 and told the operator that a man that he
thought was his builder was on his property and had
pulled a knife on his son. When McNeil pulled into
his driveway, he was still on the phone with the 911
operator and told her he saw the builder and was
going to “whip his ass.” McNeil added that, when he
pulled into his driveway, Epp was standing in the
next door neighbor’s driveway leaning on his truck.
McNeil said that, when Epp saw him, Epp opened
the door of his truck, reached in, grabbed something
out, and stuck it in his right pocket before moving
toward him. According to McNeil, he got his gun out
of the glove compartment and showed it to Epp,

who was coming toward him “fast.” McNeil testified

that he then quickly jumped out of his car, leaving
the car door open, and kept telling Epp to back up.
Epp, however, kept coming and saying “come on.”
McNeil testified that he kept backing up, fired a
warning shot, and told Epp that he did not want to
hurt him. When Epp kept coming, McNeil raised his
arm and fired the gun...




WITNESS BoBBY SMITH TESTIMONY

[Smith] was detailing a Ferrari in a driveway across

the street from where the shooting occurred. ...[H]e
heard McNeil and Epp arguing loudly and that he
then heard a pop that sounded like a firecracker.
Smith looked across the street and “saw [McNeil]
pointing his hands [and a gun] toward the ground

and waving and stepping backwards.” ...Epp was in
the yard between McNeil’s house and a neighbor’s
house; ...Epp kept walking “up the vyard into
[McNeil’s] driveway”; and...McNeil was “backing up
with his hands towards the ground.” ...McNeil told
Epp to “back up, I'm not playing with you.” ...Epp
then increased his speed toward McNeil and
...McNeil then raised his gun and shot Epp in the
head. ...Epp did not ever raise his hands and...he did
not see a weapon on Epp.

Two CoBB COUNTY POLICE OFFICERS TESTIFIED FOR
JOHN McNEIL

Officer Friedlander...received a call from dispatch
directing him to go to the location of the crime
because of a dispute between a homeowner and a
builder. ...[H]e arrived at the scene within several
minutes of the call
and...at that time,
Epp had been shot in
the head and McNeil
and his son were
standing in  the
driveway. McNeil
told Friedlander that
Epp had pulled a
knife on him and that
he had shot him.
[Friedlander] found a
folding knife in the
right pocket of Epp’s

John McNeil pants. Forensic

High SfhoolBtar evidence showed

that Epp had been
shot from a distance
of less than three
feet and that there

was no stippling on

his hands, thus indicating that they were not raised
when he was shot. ...Detective McEntyre was the
lead detective in the case and testified as a defense
witness. He stated that phone company records
confirmed that McNeil and his son had talked shortly
before the 911 call and that he made the decision
not to arrest McNeil.

DAVID SAMSON AND HIS WIFE, LIBBY JONES,
TESTIFIED THEY “CARRIED A GUN” BECAUSE OF
EPP’S AGGRESSIVE THREATS TOWARD THEM DURING
SAME PERIOD

[A white couple who had contracted with Epp] had a
lawyer write Epp a letter informing him that, if he
came on the property, it would be considered a
trespass. Shortly after Epp received the letter, he
came onto the property and told some men
installing an air-conditioning unit to cut the wires
and to haul the unit off the property. [When]
Samson...told Epp he was trespassing and to leave
the property, ...Epp told him to “shut up” and
started screaming at the air-conditioning workers to
get “the equipment out of here.” Samson...told Epp
that he would call 911, that Epp told him to do so,
Samson called 911 and a police unit responded. ...At
a weekly status meeting with Epp in October 2004,
Epp became irate at Jones when she expressed
dissatisfaction with Epp, ... Epp rushed up to Jones
and raised his hands in the air, Epp stated that he did
not “need to take this shit,” and...then ran out of the
house. Jones...thought Epp was going to hit her
when he raised his hands. ...Sampson became so
concerned about Epp’s behavior that he always took
a gun with him when he went to the house. In
explaning the need for the gun, Samson testified as
follows: When we first met [Epp], he was fine,
everything was okay. As we started encountering
problems...that is when the hostility started coming
out. ...And it got to the point where my wife and |
were in total fear of this man. And so after we
terminated him, | did not know what he was capable
of doing. ... Just as a precaution, | carried the gun.
Samson added that, after he terminated Epp, Epp
would park his car across from his property and
would sit and watch what was going on at the house.




Chief Justice Leah Ward Sears’
Legal Analysis

Under the Georgia Code 16-3-21(a), McNeil was
justified in shooting Epp “only if he . . . reasonably
believe[d] that such force [wa]s necessary to prevent
death or great bodily injury to himself . . . or to
prevent t he commission of a forcible felony.” At
trial, the State had the burden to disprove NcNeil’s
defense. [Cites Omitted] In reviewing the sufficiency
of the evidence in the present case, | am not, as
alleged by the majority, re-weighing the evidence.
Instead, | am carrying out my duty to review the
evidence under the constitutional standard set forth
by the United States Supreme Court. On appeal, in
reviewing the sufficiency of the evidence, we must
view the evidence in the light most favorable to the
verdict, and determine whether a rational trier of
fact could have found the absence of self-defense
beyond a reasonable doubt. | conclude that, viewing
the evidence in the light most favorable to the
verdict, no rational trier of fact could have found the
absence of self-defense beyond a reasonable doubt.

At the outset, | note that McNeil was not under a
duty to retreat either when he drove onto his
property or when Epp charged him by coming from
the neighbor’s property onto McNeil’'s property.
Although the majority correctly states that McNeil
told the 911 operator that he wanted to “whip
[Epp’s] ass” and that McNeil retrieved a gun from his
glove compartment, in analyzing whether the
evidence is sufficient to support the verdict, the
majority fails to acknowledge that the undisputed
evidence shows that the shooting occurred on
McNeil’'s property, that McNeil never left his
property, that Epp was on a neighbor’s property
when McNeil drove into his driveway, and that Epp
left the neighbor’s property and crossed over the
neighbor’s yard and onto McNeil’s property. As for
whether McNeil could have reasonably believed that
deadly force was necessary, the majority also fails to

ChiefJustice Leah Ward Sears

3
Ve
acknowledge that Bobby Smith, a neutral witness,
testified that McNeil was on his property and in his
driveway when Epp began approaching him from the
neighbor’s yard. Smith added that McNeil fired a
shot into the ground and verbally warned Epp not to
come any closer. According to Smith, despite these
warnings, Epp increased his speed in moving toward
McNeil. McNeil’s son testified that Epp pulled a knife
on him in his own backyard, that he told his father
this, and that Epp rushed at McNeil from the next
door neighbor’s yard. McNeil gave testimony that
was similar in relevant respects to that given by his
son and Smith, and he added that Epp reached into
his truck and put something in his right pocket
before he rushed toward McNeil and onto his
property. McNeil’s call to 911 reporting that Epp



The officers determined that John McNeil
acted in self defense and did not arrest hin.
Later, however, the District Attorney
brought the matter before a grand jury.

Indictments were brought. The man who

tried to defend himself and his home was
tried, convicted of felony murder and
sentenced to life in prison.

had pulled a knife on his son supports the veracity of
La’Ron’s and McNeil’s testimony. Significantly, the
police did find a knife in Epp’s right pocket. Further
supporting the testimony of McNeil, his son, and
Smith that Epp was the aggressor was the testimony
of David Samson and Libby Jones to the effect that
Epp had behaved in an extremely aggressive and
inappropriate  manner toward them concerning
problems with Epp’s work on their house.

Although the State had the burden to disprove self-
defense, the State did not offer any evidence to
rebut McNeil’s evidence that Epp was the aggressor,
that Epp came onto McNeil's property from a
neighbor’s yard despite being told previously that he
did not have permission to do so, that McNeil knew
that Epp had threatened to stab his son moments
earlier, and that Epp had a knife on his person when

NAACF

he charged McNeil. In fact, the only witness called by
the State who actually saw the shooting, Bobby
Smith, gave testimony that actually supported
McNeil’s evidence that Epp was the aggressor.

Even viewed in the light most favorable to the
verdict, the evidence was overwhelming in showing
that a reasonable person in McNeil’s shoes would
have believed that he was subject to an imminent
physical attack by an aggressor possessing a knife
and that it was necessary to use deadly force to
protect himself from serious bodily injury or a
forcible felony. Under the facts of this case, it would
be unreasonable to require McNeil to wait until Epp
succeeded in attacking him, thereby potentially
disarming him, getting control of the gun, or
stabbing him before he could legally employ deadly
force to defend himself.

Note: In June 2009, a civil suit filed against John
McNeil by the family of the trespasser (Brian Epp)
on the McNeil’s family property was dismissed
after a jury verdict found Mr. McNeil non-liable.

(Civil Action File No. 2007A-3131-6)



orney Decisions
upported John McNeil

is case came to trial in the

N.C. NAACP
‘W. Parrish Street
urham, NC 27701

919.682.4700
866.NC.NAACP

WWW.Nnaacpnc.org

Rev. Dr. William J. Barber, II, President

Mrs. Amina Josey Turner, Executive Director




